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HEALTH AND SPORT COMMITTEE 
 

AGENDA 
 

20th Meeting, 2015 (Session 4) 
 

Tuesday 16 June 2015 
 
The Committee will meet at 9.15 am in the James Clerk Maxwell Room (CR4). 
 
1. Decision on taking business in private: The Committee will decide whether 

its consideration of its approach to the Health (Tobacco, Nicotine etc. and Care) 
(Scotland) Bill, the Transplantation (Authorisation of Removal of Organs etc.) 
(Scotland) Bill and its inquiry into palliative care should be taken in private at a 
future meeting. 

 
2. Subordinate legislation: The Committee will consider the following negative 

instruments— 
 

Community Care (Provision of Residential Accommodation Outwith 
Scotland) (Scotland) Regulations 2015 (SSI 2015/202) 
Honey (Scotland) Regulations 2015 (SSI 2015/208) 
National Health Service (Optical Charges and Payments and General 
Ophthalmic Services) (Scotland) Amendment Regulations 2015 
(SSI 2015/219) 
Public Bodies (Joint Working) (Integration Joint Board Establishment) 
(Scotland) Amendment Order 2015 (SSI 2015/222) 
 

3. NHS boards budget scrutiny: The Committee will take evidence from— 
 

Paul Gray, Chief Executive NHSScotland and Director General Health and 
Social Care, Dr Catherine Calderwood, Chief Medical Officer, John 
Connaghan, NHSScotland Chief Operating Officer, and John Matheson, 
Director of Health Finance, eHealth and Analytics, Scottish Government. 
 

4. Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill: The 
Committee will take evidence on the Bill at Stage 1 from— 

 
Simon Clark, Director, Freedom Organisation for the Right to Enjoy 
Smoking Tobacco (FOREST); 
 

and then from— 
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Brian Auld, Director of Professional Development, The Royal 
Environmental Health Institute of Scotland; 
 
William Hamilton, Environmental Health Manager, Glasgow City Council; 
 
Professor Alison Britton, Convenor of the Health and Medical Law 
Committee, The Law Society of Scotland; 
 
Margaret Wallace, Communities Service Manager, Stirling Council; 
 
Bernard Higgins, Assistant Chief Constable - Operational Support, and 
Chief Superintendent Iain Murray, Police Scotland. 
 

 
Jane Williams / Eugene Windsor 

Clerks to the Health and Sport Committee 
Room T3.60 

The Scottish Parliament 
Edinburgh 

Tel: 0131 348 5410 
Email: jane.williams@scottish.parliament.uk;eugene.windsor@scottish.parliament.uk 
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The papers for this meeting are as follows— 
 
Agenda Item 2  

Note by the clerk 
 

HS/S4/15/20/1 

Agenda Item 3  

PRIVATE PAPER 
 

HS/S4/15/20/2 (P) 

Agenda Item 4  

Written Submissions 
 

HS/S4/15/20/3 

PRIVATE PAPER 
 

HS/S4/15/20/4 (P) 
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Health and Sport Committee 
20th Meeting, 2015 (Session 4), Tuesday, 16 June 2015 

Subordinate Legislation Briefing 
Overview of instrument 

1. There are five negative instruments for consideration at today’s meeting.  

2. A brief explanation of the instrument along with the comments of the 
Delegated Powers and Law Reform Committee is set out below. If members 
have any queries or points of clarification on the instruments which they wish 
to have raised with the Scottish Government in advance of the meeting, 
please could these be passed to the Clerk to the Committee as soon as 
possible.  

Details on SSI 2015/202 

3. Community Care (Provision of Residential Accommodation Outwith 
Scotland) (Scotland) Regulations 2015 (SSI 2015/202) These Regulations 
are made under the Community Care and Health (Scotland) Act 2002. 
Together with section 5 of the 2002 Act they make provision in respect of the 
way in which residential accommodation and residential accommodation with 
nursing, is provided outwith Scotland (that is to say England, Wales or 
Northern Ireland), to persons by a local authority in fulfilment of their duties 
under sections 12 or 13A of the Social Work (Scotland) Act 1968 (“the 1968 
Act”) or section 25 of the Mental Health (Care and Treatment) (Scotland) Act 
2003 (“the 2003 Act”).  

4. There has been no motion to annul this instrument.  

5. The Delegated Powers and Law Reform Committee has not made any 
comments on the instrument. 

6. The policy note of the instrument is at Annexe A. 

Details on SSI 2015/208 

Honey (Scotland) Regulations 2015 (SSI 2015/208) These Regulations, 

which apply in Scotland, implement Council Directive 2001/110/EC relating to 

honey (OJ No L 10, 12.1.2002, p.47) as amended by European Parliament 

and Council Directive 2014/631/EU relating to honey (OJ No L 164, 3.6.2014, 

p.1). They revoke and replace the Honey (Scotland) Regulations 2003 (S.S.I. 

2003/569) as amended by the Honey (Scotland) Amendment Regulations 

2005 (S.S.I. 2005/307). 

7. The Regulations regulate the labelling of honey, and the use of the 
names “honey”, “baker’s honey”, “blossom honey” and “nectar honey”, “chunk 
honey” and “cut comb in honey”, “comb honey” “drained honey”, “extracted 
honey”, “filtered honey”, “honeydew honey” and “pressed honey”.  

8. There has been no motion to annul this instrument.  

http://www.legislation.gov.uk/ssi/2015/202/contents/made
http://www.legislation.gov.uk/ssi/2015/202/contents/made
http://www.legislation.gov.uk/ssi/2015/208/contents/made
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9. The Delegated Powers and Law Reform Committee has not made any 
comments on the instrument. 

10. The policy note of the instrument is at Annexe B. 

Details on SSI 2015/219 

11. National Health Service (Optical Charges and Payments and 
General Ophthalmic Services) (Scotland) Amendment Regulations 2015 
(SSI 2015/219) These Regulations amend the National Health Service 
(Optical Charges and Payments) (Scotland) Regulations 1998 (“the 1998 
Regulations”) which provide for payments to be made by means of a voucher 
system, in respect of costs incurred by certain categories of persons in 
connection with the supply, replacement and repair of optical appliances. 
These Regulations also amend the National Health Service (General 
Ophthalmic Services) (Scotland) Regulations 2006 (“the 2006 Regulations”) 
which provide for arrangements in relation to general ophthalmic services 
under the National Health Service in Scotland, and for the preparation and 
maintenance by each Health Board of an Ophthalmic List. 

12. There has been no motion to annul this instrument.  

13. The Delegated Powers and Law Reform Committee has not made any 
comments on the instrument. 

14. The policy note of the instrument is at Annexe C. 

Details on SSI 2015/222 

15. Public Bodies (Joint Working) (Integration Joint Board 
Establishment) (Scotland) Amendment Order 2015 (SSI 2015/222) This 
Order amends the Public Bodies (Joint Working) (Integration Joint Board 
Establishment) (Scotland) Order 2015 (SSI 2015/88) to provide for the 
establishment of Integration Joint Boards for Argyll and Bute, East Lothian, 
Edinburgh City, Midlothian, Inverclyde, Renfrewshire, East Renfrewshire, 
West Dunbartonshire and East Dunbartonshire council areas. 

16. There has been no motion to annul this instrument.  

17. The Delegated Powers and Law Reform Committee has not made any 
comments on the instrument. 

18. The policy note of the instrument is at Annexe D. 

Bryan McConachie 
Committee Assistant 

http://www.legislation.gov.uk/ssi/2015/219/contents/made
http://www.legislation.gov.uk/ssi/2015/219/contents/made
http://www.legislation.gov.uk/ssi/2015/219/contents/made
http://www.legislation.gov.uk/ssi/2015/222/contents/made
http://www.legislation.gov.uk/ssi/2015/222/contents/made
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Annexe A: 

POLICY NOTE 
The Community Care (Provision of Residential Accommodation Outwith 

Scotland) (Scotland) Regulations 2015 

SSI 2015/202 
The above instrument was made in exercise of the power conferred by section 
5(1) and 23(4) of the Community Care and Health (Scotland) Act 2002. The 
instrument is subject to negative procedure and is intended to come into force 
on 24th June 2015.  

Policy Objectives  

Section 12 of the Social Work (Scotland) Act 1968 (“the 1968 Act”) places a 

duty on Scottish local authorities to provide community care services to those 

assessed as so in need, who are either living within their area or who are 

physically present there at the time when their need for community care 

services arises. Community care services includes, amongst other things, 

residential accommodation and residential accommodation with nursing.  

Section 5 of the Community Care and Health (Scotland) Act 2002 (“the 2002 

Act”), as amended by the Care Act 2014, was commenced on 11th May 2015 

for the limited purpose of making this instrument and is to be commenced for 

all remaining purposes on 24th June 2015. Section 5 of the 2002 Act enables 

Scottish local authorities to make a residential accommodation or residential 

accommodation with nursing placement in an “appropriate establishment” 

outwith Scotland in fulfilment of their duties under section 12 or 13A of the 

1968 Act or section 25 of the Mental Health (Care and Treatment) Scotland 

Act 2003. These Regulations provide what an “appropriate establishment” is 

in which a person can be provided by a Scottish local authority with 

accommodation, or accommodation with nursing, in England, Wales and 

Northern Ireland. The Regulations provide that an “appropriate establishment” 

in England and Wales, for both accommodation and accommodation with 

nursing care, is a care home, and in Northern Ireland, a residential care home 

or, where nursing care is required, a nursing home. 

The instrument further imposes a requirement on local authorities where it 

appears that a person, for whom they are arranging residential 

accommodation under section 5 of the 2002 Act, may also be in need of 

health services administered by the health authority of the area in which they 

are ordinarily resident, or of the area in which the residential accommodation 

is located. The requirement is that the local authority must notify the health 

authority of the person’s need for health services, and request information 

from the health authority about what health services are likely to be made 

available to the person by that health authority. The local authority must then 
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take any information provided in response to that request into account in 

making the accommodation arrangements. 

Whilst social care is a devolved matter for Scotland, Schedule 1 to the Care 

Act 2014 applies to regulate cross border accommodation placements 

between England, Wales, Scotland and Northern Ireland only - no provision is 

made to facilitate accommodation placements in any of the Channel Islands or 

Isle of Man. Fundamentally, Schedule 1 of the Care Act 2014 (“the 2014 Act”) 

specifies that where a local authority (“the placing authority”) has arranged the 

placement of a person into accommodation in a local authority area in another 

territory, the placing authority will remain responsible for the management and 

funding of that individual’s care. 

The intention of the cross-border framework is to ensure an appropriate 

division of financial and operational responsibility where local authorities in 

one part of the United Kingdom place adults for whom they have a 

responsibility under legislation into residential accommodation in another part 

of the United Kingdom. 

Consultation  

The Convention of Scottish Local Authorities has been consulted and have 
agreed to the policy underpinning these Regulations and the proposed 
provisions giving effect thereto. 

Impact Assessments 

An equality impact assessment has been completed for these regulations. 
The results of the equality impact assessment can be viewed here.  

Financial Effects  

A Business and Regulatory Impact Assessment (BRIA) has not been 
completed as the instrument has no financial effects on the Scottish 
Government, local government or on business. 

Scottish Government 
Directorate for Health and Social Care Integration 
20 May 2015 

http://www.gov.scot/Resource/0047/00477235.pdf
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Annexe B 

POLICY NOTE 
THE HONEY (SCOTLAND) REGULATIONS 2015 

SSI 2015/208 

1. Description 

The above instrument was made in exercise of the powers conferred by 

sections 6(4), 6(4)A, 16(1)(a) and (e), 17(1), 26(1) and (3) of the Food Safety 

Act 1990, and all other powers enabling them to do so.  

2. Policy Objective 

2.1 These Regulations are necessary to meet the following policy objectives: 

To revoke and replace the Honey (Scotland) Regulations 2003 as amended in 

order to: 

• Transpose Commission Directive 2001/110/EU as amended by Directive 
2014/63/EU relating to honey, which takes effect from 24 June 2015. 

• Enable the enforcement of and provide penalties for non-compliance 
with the requirements of the revised EU Directive 

3. Policy background 

3.1 The Honey (Scotland) Regulations 2003, as amended, implement 

Directive 2001/110/EC of 20 December 2001 which lays down rules on the 

names, product descriptions, definitions of honey and compositional criteria 

for honey and labelling (including country of origin labelling).  

3.2 The purpose of Commission Directive 2014/63/EU which amends 

Directive     2001/110/EC is to: 

  Clarify the relevant labelling requirements for honey which 
originates in more than one Member State or third country by 
replacing the reference to ‘EC’ by a reference to ‘EU’.  

  To recognise that pollen, being a natural constituent particular to 
honey, should not be considered an ingredient of honey. 

3.3 As well as the provisions of the Honey Directive, Regulation (EU) No 

1169/2011 on the provision  of food information to consumers applies to 

products regulated by the Honey Directive. The names of products prescribed 

by the Honey Directive are legal names for the purposes of Article 17 (1) of 

Regulation (EU) No 1169/2011. Article 8 of the Regulation contains provisions 

regulating the information that businesses must provide when selling food to 
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other businesses. This includes for example, an obligation to provide sufficient 

information to those businesses to enable mandatory food information to be 

provided to the final consumer and mass caterers when food is eventually 

sold to them. Enforcement provisions relating to the provisions of Regulation 

(EU) No 1169/2011 are contained in The Food Information (Scotland) 

Regulations 2014 (SSI No. 312) 

4.   Consultation 

4.1 One hundred and seventeen interested parties were consulted between 

27 March 2015 to 8 May 2015 on the draft Scottish Regulations and the 

Business and Regulatory Impact Assessment (BRIA). This included 

beekeepers, individuals and businesses involved in the honey trade, 

consumer organisations, trade associations, enforcement authorities and the 

consultation was available on the Food Standards Scotland (FSS) website.  

4.2 FSS received two responses from beekeepers’ associations located in 

Scotland. 

4.3 One stakeholder indicated that the regulations would have minimum 

impact on their members. One stakeholder was aware that their beekeepers 

who produce honey would need to comply with these regulations. Overall, no 

specific objections to the draft Regulation or specific comments on the BRIA 

were made by either stakeholder. 

5. Other Administrations 

5.1 These Regulations apply in relation to Scotland only. However, equivalent 

Regulations will be introduced in the other UK countries. 

6. Guidance 

6.1 Current guidance remains valid but will be updated to reflect the new legal 

references. 

7. Impact Assessment 

7.1 A final Business and Regulatory Impact Assessment (BRIA) has been 

prepared following public consultation and discussion with businesses and 

beekeeper associations and accompanies this note. 

 8. Regulating small businesses 

 8.1 This Regulation will apply to all businesses trading in honey.  
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 9. Monitoring 

 9.1 FSS will work with Enforcement Authorities where problems or 
suspected infringements of the legislation arise. The effectiveness of this 
instrument will also be monitored via general feedback from industry and 
Enforcement Authorities. 

Food Standards Scotland 
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Annexe C 

POLICY NOTE 

The National Health Service (Optical Charges and Payments and General 
Ophthalmic Services) (Scotland) Amendment Regulations 2015 

SSI 2015/219 

The Scottish Ministers make the following Regulations in exercise of the 
powers conferred by sections 26, 34, 105(7) and 106(a) of the National Health 
Service (Scotland) Act 1978. 

Policy Objectives  

The purpose of this instrument is to amend the National Health Service 
(General Ophthalmic Services) (Scotland) Regulations 2006 (“the 2006 
Regulations”) and the National Health Service (Optical Charges and 
Payments) (Scotland) Regulations 1998 (“the 1998 Regulations”) to allow 
ophthalmic contractors to submit forms electronically to receive payment for 
primary and supplementary eye examinations and for supply and replacement 
and repair of glasses and contact lenses. 

Process Under the 2006 Regulations (General Ophthalmic Services)  

Under the 2006 Regulations, previously ophthalmic contractors submitted 
claims on paper only for all work undertaken and services provided on behalf 
of the NHS in Scotland.  These paper claims are completed and send to 
Practitioner Services Division (PSD) at National Services Scotland where the 
paper forms are scanned electronically and PSD go through each form to 
check for errors and ensure the forms have been completed correctly. 

In 2010, the Scottish Government approved a national optometry programme 
to deliver electronic payment and electronic referrals for the optometry 
community, called the Eye Care Integration Programme. 

The new electronic system for payments allows ophthalmic contractors to 
submit the claim forms electronically to PSD, rather than submitting them via 
paper.  This will be done either directly via a system to system approach or via 
a web-based system.  However,  as is the case with dentists and pharmacists, 
where a similar system has been in place for some time, the arrangements for 
optometrists is that this will be an opt-in service, so not all practices may 
choose to do this; some may choose to remain using paper claim forms. 

Therefore, the 2006 Regulations are amended to ensure they allow for claims 
to be made either electronically or on paper. 

The introduction of electronic payments for ophthalmic practitioners will bring 
them in line with other Primary Care contractor groups (GPs, dentists and 
pharmacists).   
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Process Under the 1998 Regulations (Optical Charges and Payments)  

Under the 1998 Regulations, some patients are entitled to help with paying for 
supply of glasses and contact lenses and their replacement or repair.  They 
are issued with optical vouchers and the optician makes a claim in relation to 
the voucher value by submitting the voucher to PSD.  

Under the e-payments system, dispensing opticians will be able to complete 
an electronic claim form to send to PSD if they wish.  Some practices may 
choose to continue to use paper forms to submit claims to PSD . 

The 1998 Regulations are therefore amended to also allow claims to be sent 
to PSD either electronically or on paper. 

Consultation  

The eOphthalmics Project Group has involved a number of stakeholders who 
have an interest in this, from large multiple organisations, such as Boots and 
Specsavers to ensure they have been consulted on the procedure.  
Optometry Scotland has also been consulted on the changes made by the 
Regulations.   

Impact Assessments 

An equality impact assessment has not been completed.  The purpose of the 
instrument is to amend both the 1998 and 2006 Regulations due to the 
upcoming changes as part of the electronic payments process.  This process 
will make it easier for optometrists to send their forms to Practitioner Services, 
and will not have an effect on patients.  There are no equality impact issues.   

Financial Effects  

The Minister for Public Health confirms that no Business and Regulatory 
Impact Assessment (BRIA) is necessary as the instrument has no financial 
effects on the Scottish Government, local government or on business. 

Scottish Government 
Population Health Improvement Directorate 
May 2015 
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Annexe D 
POLICY NOTE 

The Public Bodies (Joint Working) (Integration Joint Board 
Establishment) (Scotland) Amendment Order 2015 

SSI 2015/222 
 

1. The above instrument was made in exercise of the powers conferred 
by section 9 (2) of the Public Bodies (Joint Working) (Scotland) Act 2014. 
The instrument is subject to negative procedure.  

 
Policy Objectives 
 
2. This Order amends the Public Bodies (Joint Working) (Integration Joint 

Board Establishment) (Scotland)  Order 2015  (SSI 2015/88) to provide for  
the establishment of Integration Joint Boards for Argyll and Bute, East 
Lothian, Edinburgh City, Midlothian, Inverclyde, Renfrewshire, East 
Renfrewshire, West Dunbartonshire and East Dunbartonshire council 
areas. 
 

3. Integration Schemes prepared by: 
 

 Argyll and Bute Council and Highland Health Board, submitted on 28 
January 2015; 

 East Renfrewshire Council and Greater Glasgow Health Board, 
submitted on 28 January 2015; 

 Shetland Council and Shetland Health Board submitted on 19 February; 

 Renfrewshire Council and Greater Glasgow Health Board, submitted 
on 16 March 2015; 

 West Dunbartonshire Council and Greater Glasgow Health Board, 
submitted on 6 February 2015 

 East Dunbartonshire Council and Greater Glasgow Health Board 
submitted on 6 March 2015; 

 East Lothian Council, Lothian Health Board, submitted on 10 March 
2015; 

 Edinburgh City Council and Lothian Health Board, submitted on 16 
March 2015; 

 Midlothian Council, Lothian Health Board, submitted on 25 March 2015; 
and 

 Inverclyde Council and Greater Glasgow Health Board submitted on 31 
March 2015;  

 North Lanarkshire Council and Lanarkshire Health Board submitted on 
31 March 2015 
 
were all approved by the Scottish Ministers on 27 May 2015. The 
integration scheme approved for each area sets out that the integration 
model in section 1(4)(a) of the 2014 Act is to be used, which requires 
the establishment of an Integration Joint Board. 
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4. Section 9 (2) of the Public Bodies (Joint Working) (Scotland) Act 
confers on the Scottish Ministers the power to establish the Integration 
Joint Board to which functions are to be delegated following the approval 
of the respective area’s integration scheme.  

Consultation 

5. No public consultation has been carried out for this Order. The Scottish 
Government conducted formal consultation on: 
 

 Integration of Adult Health and Social Care in Scotland: Consultation 
on Proposals (between 8th May 2012 and 11th September 2012); and 

 Regulations and orders made under the Public Bodies (Joint Working) 
(Scotland) Act 2014 (between 12 May 2014 and 27 August 2014). 

 
Impact Assessments 

 
6. An equality impact assessment has already been completed on the 

Public Bodies (Joint Working) (Scotland) Bill and a summary published. 
To view the Equality Impact Assessment click here. No additional issues 
arise as a result of this instrument. 

 
Financial Effects  

 
7. A Business and Regulatory Impact Assessment was completed on the 

Public Bodies (Joint Working) (Scotland) Bill and a summary was 
published. To view the Business and Regulatory Impact Assessment click 
here. No additional issues arise as a result of this instrument. 
 

Scottish Government 
Directorate for Health and Social Care Integration 
Integration and Reshaping Care Division 

 

http://www.scotland.gov.uk/Resource/0042/00423510.pdf
http://www.scotland.gov.uk/Resource/0042/00423477.pdf
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

FOREST (Freedom Organisation for the Right to Enjoy Smoking 
Tobacco) 

About us: FOREST (Freedom Organisation for the Right to Enjoy Smoking 
Tobacco) was founded in 1979 to represent adults who choose to consume 
tobacco in full knowledge of the health risks associated with tobacco products. 
We also represent non-smoking adults who are tolerant of other people's 
enjoyment of tobacco.  

Forest's mission is to protect the interests of adults who choose to smoke or 
consume tobacco and highlight the increasingly intrusive nature of 
government in the lives of private individuals. 

Declaration 
FOREST receives donations from the following tobacco companies: British 
American Tobacco, Imperial Tobacco Limited, Gallaher Limited (part of the 
Japan Tobacco Group of Companies). However, the views expressed in this 
document or any Forest-associated website or publication are those of Forest 
alone. 

1. Our position 
1.1 FOREST does not support the introduction of a ban on smoking in cars 
carrying children. We would encourage adults not to smoke in cars carrying 
children because, in our view, children should not be exposed to cigarette 
smoke in a small confined space like a car. It is inconsiderate, at best. In our 
opinion however there is no justification for government to ban smoking in 
ANY private vehicle, with or without children.  

To summarise: 

1.2  FOREST neither encourages nor condones smoking in cars carrying 
children but a ban is out of all proportion to the problem. 

1.3  In practice very few adults still light up in cars carrying children. The 
vast majority have changed their behaviour voluntarily without government 
intervention and should be applauded, not demonised with unnecessary 
legislation that even its supporters accept will be difficult to enforce. 
Education, we believe, is better than coercion. 

1.4  If smoking is prohibited in cars carrying children FOREST expects a 
gradual but persistent clamour for smoking to be banned in every private 
vehicle. The British Medical Association, for example, wants a ban on 
smoking in all cars, regardless of who is in them. This could lead to the 
situation whereby a driver, lighting a cigarette in his own vehicle with no-one 
else present, could be prosecuted and fined for smoking in his own private 
space. 

1.5  Action on Smoking and Health (London) subsequently joined the British 
Medical Association in calling for a comprehensive ban on smoking in private 
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vehicles. According to CEO Deborah Arnott (Daily Mirror, 17 December 2014):  

"We are delighted that the (Westminster) Government is to press ahead with 
regulations to prohibit smoking in cars containing children. As with the smoke-
free public places law, this is a popular measure that will largely be self-
enforcing. However, secondhand smoke is just as harmful to adults as 
children and it makes it more difficult to enforce if it only applies to some cars, 
not all. Seatbelt laws don't just apply to children, why should smokefree car 
laws?" 

1.6  This comment is significant because it demonstrates the fallacy that 
campaigners only want to ban smoking in cars with children and there is no 
‘slippery slope’. Clearly, banning smoking in cars carrying children is part of a 
wider, more illiberal plan to control the behaviour of adult smokers to the point 
where they can no longer smoke in their own private vehicles even when they 
are on their own. 

1.7  In its most recent report (Smoking Still Kills), published on Wednesday 
10th June 2015, ASH called for a review of the evidence and a consultation on 
the prohibition of smoking in all cars and motor vehicles. The inference is 
clear. 

1.8  Some anti-smoking campaigners also argue that smoking whilst driving 
is a threat to other road users. Major international studies show that smoking 
whilst driving is one of the least distracting activities a driver can do. Far more 
distracting are chatting with passengers, activity outside the vehicle, changing 
a CD or retuning the radio. Should we ban those as well? 

1.9  Banning smoking in a private vehicle, with or without children, 
represents a serious invasion of a citizen’s private space. For many people 
this is a worryingly illiberal step. What next – a ban on smoking in the home if 
children are present? 

1.10  We believe education is generally better than legislation and we would 
welcome the opportunity to work with the Scottish Government to encourage 
the small number of adults who still smoke in cars carrying children to change 
their behaviour without the need for heavy-handed legislation that a hard-
pressed police force (or other agency) would find very difficult to enforce. 

2.  Why the Bill is unnecessary 
2.1  Even if one accepts that smoking in a car carrying children is at best 
inconsiderate (which we do), the idea that large numbers of children are 
exposed to tobacco smoke in cars is as outdated as black and white 
television.  

2.2  Today very few adults smoke in a car when children are present. 
According to the results of a survey conducted in July 2011 using an online 
panel of 1000 adult (18+) smokers established by Holden Pearmain for the 
Tobacco Manufacturers’ Association: 

 45% of smokers never smoke in their cars 
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 76% would never smoke if children were present (a further 11% would 
ask for permission) 

 51% thought that a ban would be ‘very difficult’ or ’impossible’ to 
enforce 

 Only 13.6% of smokers would smoke as normal if children were 
present in a car [1] 

2.3  A study by the UCD School of Public Health, published in the Irish 
Medical Journal, found an even lower prevalence of smoking in cars carrying 
children, albeit in Dublin. According to the Irish Independent (10 April 2013): 

Plans to ban smoking in cars carrying children would be "labour intensive" 
and have little effect, according to a new study. 

The study, which involved observing 2,230 drivers, found they were more 
likely to be using their mobile phones than smoking. 

The study by the UCD School of Public Health, Physiotherapy and 
Population – which involved observing cars over three time periods in two 
Dublin locations – found the prevalence of mobile telephone use was 
2.56pc while it was 1.39pc for smoking. 

The more expensive the car the less likely the driver was to be smoking, 
according to the researchers. 

"It was low for both. Eight adult passengers and just one child were 
observed as being exposed to a smoking adult driver," the findings, 
published in the Irish Medical Journal, said. 

It suggested that the "resources required for a ban in vehicles may be 
labour intensive for the yield in detection or prevention." [2] 

2.4  Responding to the report, Forest’s spokesman in Ireland John Mallon 
said the study had vindicated our stance that a ban on smoking in cars with 
children would prove difficult to enforce and unnecessary to introduce. 

“Very few parents light up in a car carrying children. It’s inconsiderate and 
most adults recognise that,” Mallon said. 

“We would encourage parents not to smoke in cars when children are 
present but so few people do it that legislation is clearly unnecessary. 

“It would be a huge waste of taxpayers’ money and would be almost 
impossible enforce. Education has to be better than coercion.” [3] 

Although the research was in Dublin, the culture is not unlike many cities in 
Scotland and we believe that if the same research was carried out here there 
would be a very similar result. 

3.  The health argument (protecting children from the effects of 
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secondhand smoke) 
3.1  As we made have repeatedly stated, FOREST does not condone 
smoking in cars carrying children. We believe it is inconsiderate at best and 
adults should err on the side of caution when it comes to small children in 
particular. 

3.2  However, just as it is extremely difficult if not impossible to prove that 
someone has become ill as a result of ‘passive’ smoking (when there are so 
many factors that must be taken into consideration), it is also very difficult to 
prove that the health of a child has been damaged or put at serious risk 
through exposure to tobacco smoke in a car. 

3.3  A reasonable defence would point out that evidence of direct harm 
caused by exposure to tobacco smoke in a car is very hard to find. For 
example, a claim often repeated is that second-hand smoke is “23 times more 
toxic in a vehicle than in a home [or smoky pub]”. Yet in 2010 an article by 
respected Australian public health researchers in the Canadian Medical 
Association Journal argued there is no scientific evidence to support this 
argument. 

3.4  Factors that would have to be taken into consideration include the 
length of time a child had been exposed to tobacco smoke in a car; the 
frequency; was the window open or closed etc etc. A reasonable defence 
would focus on these factors, the disproportionate nature of the law, and the 
penalties it would trigger. 

3.5  Despite this we are told that regulations are justified because of the 
alleged harm caused by ‘passive smoking’. However, according to a paper by 
CR Consulting, commissioned in 2011 by the Tobacco Manufacturers 
Association [4]: 

A number of studies have been undertaken especially in North America 
to identify the level of contamination in cars. These have typically 
involved a cigarette being consumed in the front of the car as it is driven 
at a variety of speeds with ventilation and windows at various settings – 
with usually a nicotine or particle monitor at breathing height on the back 
seat. 

The issue here is the size of the space – clearly a small car has very 
little volume and so the concentration of contaminants is likely to be 
high. This especially so when a cigarette is smoked and the windows are 
shut and the vehicle is stationary. 

This is the worst case from which these calculations arise. However car 
users can, and do, regulate the environment by opening windows and or 
using mechanical ventilation to create a comfortable environment.  

To quote from the same studies that are used to highlight concerns: 

 Even small adjustments make a considerable difference - ‘Opening a 
single window by 3” increased the vehicle’s air change rate by about 
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tenfold, ranging from 8 to 12 times for various speeds and ventilation 
settings’ – this means that all of the air in the car is replaced every 5 to 
7.5 minutes. 

 These adjustments can be highly effective at reducing concentrations - 
in one study in two vehicles the nicotine levels were below the level of 
detection (one large SUV with ventilation and one driving with the 
window more than half open) although one driver had smoked 3 
cigarettes in 40 minutes and the other 5 in 110 minutes. 
 

 79% of people who took part in the test and smoked in cars claimed to 
ban smoking when carrying passengers, or without ventilation, or both. 
 

 This style of air management has not been adequately investigated – 
‘Further research is required to understand whether drivers manipulate 
ventilation to reduce SHS, either by use of open windows or internal 
vehicle ventilation systems’. 

Specific claims based on the air quality research: 

Cigarette smoke particle exposure in a closed car is comparable to the 
exposure a firefighter might receive over four to eight hours fighting a 
California wildfire 

 This originally comes from the California Environmental Protection 
Agency and confuses peak levels when a cigarette is being smoked in 
a car, with sustained contamination averaged over 4 or 8 hours for the 
firefighters. 

One smoker emits five times more fine particles into a car than are 
emitted per-mile by the car’s exhaust pipe 

 This appears to be true for petrol engine cars – however the particulate 
from traffic comes from diesel and not petrol engines. 

Secondhand smoke in cars can be ten times more concentrated than the 
level considered “unhealthy” by the US Environmental Protection Agency 

 The EPA’s much-cited outdoor daily standard for small particle air 
pollution (PM2.5) is 35 μg/m3. This is an average over 24 hours. Even 
the (supportive) research for this claim it would require a person to 
smoke continuously for 2 hours in a car with the windows partially open 
to achieve a similar level of exposure as the EPA standard. 

Smoking in a car exposes children to the same levels of smoke in a busy 
smoke filled pub 

 This again confuses the momentary peak exposure to smoke in a 
sealed up car with continual exposure over a period in a bar. 
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Opening a window does not reduce the levels of secondhand smoke in a 
car to a safe level as the smoke simply blows back into the vehicle, often 
lingering for hours 

 Ventilation is clearly effective at diluting the smoke, as every one of the 
studies cited (Ott, Klepeis et al 2007) shows. The ‘8-12 times’ noted 
above means that all of the air in the car is replaced every 5 to 7.5 
minutes. 

The health argument is based upon the most extreme instances – very 
heavy smoking in stationary cars with no natural or mechanical 
ventilation. 

In reality many smokers choose NOT to smoke in cars and the 
considerable majority have rules about not smoking with passengers in 
the car and/or using ventilation. 

Even opening the windows just 3” has a dramatic effect on the air quality 
in the car. 

3.6  Unfortunately there is no arguing with anti-smoking campaigners who 
are determined to force more legislation on smokers. Speaking at the BMA 
conference in Cardiff in 2011, Douglas Noble, a public health doctor, even 
argued: “It would be safer to have your exhaust pipe on the inside of your car.” 
[5] 

Sadly, this is typical of the hyperbole we have come to expect from more 
militant tobacco control campaigners.  

4.  How reliable is the ‘evidence’ for a ban? 
4.1 A claim, often repeated, is that second-hand smoke is “23 times more 
toxic in a vehicle than in a home [or smoky bar]”. Yet according to Ross 
MacKenzie of the School of Public Health at Sydney University, writing in the 
Canadian Medical Association Journal:  

“In [an] exhaustive search of the relevant literature, we failed to locate 
any scientific source for this comparison.” [6] 

4.2  On Wednesday 16 November 2011 it was very widely reported in the 
British media and around the world that the British Medical Association 
wanted to ban smoking in ALL cars, not just those with children present. 

The BMA was keen to highlight the ‘fact’ that “studies demonstrate that the 
concentration of toxins in a smoke-filled vehicle is 23 times greater than that 
of a smoky bar”. The following day the BMA was forced to issue another, less 
well-reported, press release: 

CORRECTION TO BMA BRIEFING PAPER:  
Smoking in vehicles – press release issued on Tuesday 15 November 
2011 (publication date – 16 November 2011) 

Please note, there is an error in the BMA briefing paper: Smoking in 
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vehicles. On page 4, in the 3rd paragraph, the following sentence is 
incorrect: 

“Further studies demonstrate that the concentration of toxins in a smoke-
filled vehicle is 23 times greater than that of a smoky bar, even under 
realistic ventilation conditions”. a, 17, 18, 19 

This was replaced with: "Further studies demonstrate that the 
concentration of toxins in a smoke-filled vehicle could be up to 11 times 
greater than that of a smoky bar”. 

We apologise for this error. [7] 

4.3  In October 2012 it was reported that researchers from Aberdeen 
University "have backed a proposal to ban smoking in private cars after they 
found that the habit produces pollutants which could be harmful to 
passengers”. In fact, researchers had examined just 17 drivers, 14 of them 
smokers. [8] 

4.4  According to the British Lung Foundation, in its submission supporting 
the amendment to the Children and Families Bill: 

 19% of children aged 11 to 15 reported often being exposed to second-
hand smoke in cars (survey of 6971 boys and girls aged 11 to 15, 
conducted in 2010 on behalf of the NHS Information Centre) [9] 

In addition: 

 51% of children aged 8 to 15 reported that they had at some point been 
exposed to cigarette smoke in a car [10] 

The research also showed that 86 per cent of children across the UK want 
people to stop smoking when they are in the car. 

4.5  How seriously should we take these results? Announcing its new 
tobacco control strategy in March 2013, the Scottish Government press 
release included a note about NHS Fife’s anti-smoking initiative. It featured 
the following statement: 

The I-Don’t project surveyed 1500 students and showed that while 
students thought 75% of their peers smoked, in reality the number who 
smoked was less than 30%. [11] 

In other words, surveys of students (and children) cannot be relied upon for 
accuracy. If a child says he (or she) has been in a car when someone has 
been smoking it doesn’t mean they have. The reality is probably very different 
and the true figure very much lower. 

5.  The road safety argument 
5.1  Apart from the issue of health, the main argument for further legislation 
rests on the argument that smoking is a potential distraction to drivers and 
could cause accidents. In fact, smoking is an insignificant factor in car 
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crashes. 

5.2  Research in this area is limited but the few studies that exist show that 
smoking while driving is one of the least distracting activities for a driver. 
Things that are considered more distracting include chatting with passengers, 
outside activity, changing a CD or tuning the radio. Should they be banned as 
well? 

5.3  According to CR Consulting, the US research (on which the claim that 
smoking leads to more accidents was based) classed driver distractions as 
follows as factors in car crashes: 

Specific Distraction  % of drivers 

Outside person, object or event  29.4 

Adjusting radio, cassette, CD  11.4 

Other occupant in vehicle  10.9 

Moving object in vehicle  4.3 

Other device/object brought into vehicle  2.9 

Adjusting vehicle/climate controls  2.8 

Eating or drinking  1.7 

Using/dialing cell phone  1.5 

Smoking related  0.9 

Other distraction  25.6 

Unknown distraction  8.6 

Total  100% 

 
In other words, the distraction from another person inside the car is over 30 
times as likely to cause an accident as smoking a cigarette. [12] 

6.  The slippery slope – what next? 
6.1  The slippery slope argument is a valid one. Significantly many anti-
smoking campaigners are not satisfied with banning smoking in cars with 
children. Just as smoking is banned in every pub and private members’ club in 
the country, the British Medical Association wants a ban on smoking in ALL 
cars, including private vehicles, regardless of who is in them.  

6.2  Action on Smoking and Health (London) subsequently joined the BMA 
in calling for a comprehensive ban on smoking in private vehicles. According 
to CEO Deborah Arnott (Daily Mirror, 17 December 2014):  

"We are delighted that the (Westminster) Government is to press ahead 
with regulations to prohibit smoking in cars containing children. As with the 
smoke-free public places law, this is a popular measure that will largely be 
self-enforcing. However, secondhand smoke is just as harmful to adults as 
children and it makes it more difficult to enforce if it only applies to some 
cars, not all. Seatbelt laws don't just apply to children, why should 
smokefree car laws?" 

6.3  This comment is significant because it demonstrates the fallacy that 
campaigners only want to ban smoking in cars with children and there is no 
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‘slippery slope’. Clearly, banning smoking in cars carrying children is part of a 
wider, more illiberal plan to control the behaviour of adult smokers to the point 
where they can no longer smoke in their own private vehicles even when they 
are on their own. 

6.4  In its most recent report (Smoking Still Kills), published on Wednesday 
10th June 2015, ASH called for a review of the evidence and a consultation on 
the prohibition of smoking in all cars and motor vehicles. [13] If this were to 
happen adults would be prohibited from smoking in their own family cars even 
if they were the only person in the vehicle. How can that be justified? 

6.5  Others have described smoking in a car with children as child abuse. 
Entrepreneur Duncan Bannatyne wants children to be able to report parents 
who smoke in a car to the police. He also believes it should be illegal to 
smoke at home in front of children. [14] 

The only way this could be enforced is by encouraging neighbours, family 
members or even the children themselves to go to the police or social 
services. Is that the type of over-regulated, curtain-twitching society politicians 
want Scotland to become? 

7.  Enforcement 
7.1  FOREST does not support the introduction of a ban on smoking in cars 
carrying children but if legislation is introduced we believe enforcement should 
be a matter for environmental health officers not the police who, in our 
opinion, have far more important things to do fighting genuine crime.  

7.2  Frankly, so few adults smoke in cars with children these days it will be 
like looking for a needle in a haystack and a complete waste of police time 
and money. Currently the overwhelming majority of adult smokers self 
regulate when it comes to smoking in cars with children. With or without a law 
they will continue to self regulate, hence we believe legislation is a gross 
overreaction to a very small problem. 

7.3  The police have enough on their hands already without having to 
investigate and possibly prosecute drivers who might be smoking in a car 
carrying children. According to CR Consulting (November 2011): 

The closest parallel to the issue of enforcement of smoking bans in 
private cars is perhaps the use of handheld mobile phones. There is a 
perceived threat to the occupants (in terms of safety) and yet self-
enforcement is low and enforcement from external authorities is limited. 

In the UK in December 2003 the law banned the use of hand-held 
mobile devices in or on vehicles. The penalties were strengthened in 
2007 to a £1000 court fine for a private motorist and £2500 for a 
commercial vehicle or public service vehicle driver. 

According to the Green Flag/Brake Report ‘Driven to Distraction’ (2006) 
awareness and understanding of the law was high: 
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 64% of drivers were aware of the law and a further 25% thought all 
mobile phone usage was banned. 

 69% agreed that ‘it is dangerous to drive using any type of mobile 
phone’ despite this understanding of, and sympathy with, the law. 

 36% admitted illegally using a hand-held phone whilst driving (15% of 
these at least once a month) presumably as fears of effective detection 
or prosecution were low  

 75% believe that there is either no chance (17%) or less than a one-in-
four chance of being caught (8%) 

The result has been a persistent level of offending throughout the 
country that dipped with the introduction of the initial law and again with 
the increase in penalties, but [by 2009 was] at a very similar level to the 
period before the ban was put in place. [15] 

It is not unreasonable to think that regulations to ban smoking in cars with 
children would generate a similar reaction – a small initial drop in the number 
of people offending, followed by a gradual increase to pre-ban levels, as if the 
legislation had never happened. 

The time and money required to achieve this non-result would be better spent, 
in our view, on education not coercion (ie legislation). How much better would 
it be if government worked with smokers not against them? FOREST would 
happily back an education campaign. 

8.  Opinion evidence 
8.1  FOREST is not alone in expressing concern at the prospect of a ban on 
smoking in cars, with or without children. 

8.2  Others who have expressed worries about a ban on smoking in cars 
include Matthew Wright, TV presenter and ex-smoker. Writing in the Daily Star 
Sunday (20 November 2011), Wright commented [16]: 

I used to enjoy driving and smoking ... The two went together like fags 
and beer. But my car never smelled of smoke because I’d only light up 
with the window open or the roof down. 

People do say holding a ciggie impairs your driving. I’m sure it does … 
but it can’t be any worse than changing the CD or winding down the 
window, can it? 

I’m told talking to a passenger is more dangerous still. Are we going to 
ban them from our cars too? 

But what about those parents who smoke while their kids are in the 
back, Wrighty? We need laws to stop them poisoning their sprogs! 

Well, I’ve spent the past few days wandering about London looking for 
them. I’ve seen them in the past. The sight of them feeding their kids 
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second-hand smoke made me feel physically sick. 

But after four days of searching I didn’t see one person smoking in a car 
with kids on board. Not one – and I live in the heart of the capital.  

8.3  Writing in the Sunday Times in the wake of the BMA’s call for a ban on 
smoking in all cars, columnist Rod Liddle, former editor of BBC Radio 4’s 
Today programme, described it as a "grotesque infringement of personal 
liberty", adding [17]: 

The BMA was palpably wrong last week when it called for the ban on 
smoking in cars. I don't mean simply that it was being fascistic and 
overstepping its remit: that, after all, is a given. I mean that it got all of its 
figures wrong and was forced to retract. But only after it had been on 
every news programme across the country, being self-righteous.  

8.4  Writing in the Observer Catherine Bennett observed [18]: 

Like the BMA's initial figures on toxins, my anecdotal research must lack 
any credibility but, as hard as I peered into cars while driving around 
north London last week, I saw no one smoking in them at all. Of course, 
there were endless drivers doing the routine, homicidal things that cry 
out for cruel and unusual punishment – talking on mobiles, monstering 
cyclists, tailgating, driving at 40mph in 20mph zones, the scamps. 

But not one smoker could be seen subjecting children to a toxic cloud of 
carcinogens that is either 23 times stronger than a smoky bar or 11 
times stronger: the BMA offered both figures last week. 

8.5  Philip Hensher, writing in the Independent, commented [19]: 

The desire to protect children from smoke is laudable. But how many 
people, seriously, smoke in their cars with the windows shut with 
children in the back seat? 

8.6  For Graeme Archer, writing in the Daily Telegraph (17 November 
2011), the smoking ban still rankled and the proposal for a ban on smoking in 
cars was the final straw [20]: 

Few political acts have made me so angry, since few others seemed so 
obviously driven by malice … And now, the campaigners are back: some 
people, they’ve noticed, have been smoking in their cars. And other 
people might be in the car with them! So we need a new law, and a new 
set of criminals to prosecute – because, honestly, there’s nothing more 
important for either the political class or the medical establishment to be 
thinking about just now, right? 

8.7  Strong words, too, from Dr Phil Hammond, GP, journalist, comedian 
and broadcaster, in The Times (17 November 2011) [21] 

It’s impossible to justify smoking with children in the car, home or womb. 
But that doesn’t mean a leap to legislation. We have to go through the 



FOREST   HS/S4/15/20/3 

12 

traditional cycle of patronising health promotion campaigns and doctors 
with big livers telling us how to live our lives. Only when that fails should 
we send in the police. 

8.8  Ian Dent, editor of politics.co.uk (29 January 2014) wrote [22]: 

This is as pure an example of state over-reach as can be imagined. This 
is the state coming onto your private property and telling you how to live. 
Smoking in cars with children is bad. It shouldn't happen. There should 
certainly be public information campaigns shaming those parents who do 
it into stopping. But the question is not whether people should smoke in 
cars with their children. The question is what we sacrifice if we use the 
law to stop it. In this case the sacrifice is too big. 

9.  Conclusion 

9.1  FOREST neither encourages nor condones smoking in cars carrying 
children but a ban is out of all proportion to the problem. 

9.2  In practice, as research suggests, very few adults light up in a car with 
children present. The vast majority of adults don’t need to be threatened with 
fines or other penalties to behave in a sensible and considerate fashion. 

9.3  The vast majority of smokers have clearly changed their behaviour 
voluntarily, without government intervention, so why do we need another law 
that even its supporters accept would be difficult to enforce? Education must 
be better than coercion. 

9.4  Legislation is justified, so we are told, because of the serious harm 
caused by ‘passive smoking’. Speaking at the British Medical Association 
conference in Cardiff in 2011, public health doctor Douglas Noble argued that 
“It would be safer to have your exhaust pipe on the inside of your car”. 
Nonsense. 

9.5  Another claim, often repeated, is that second-hand smoke is “23 times 
more toxic in a vehicle than in a home [or smoky pub]”. Yet in 2010 an article 
by Australian researchers in the Canadian Medical Association Journal 
suggested there is no scientific evidence to support this argument.  

9.6  Significantly, campaigners aren’t satisfied with banning smoking in cars 
with children. Just as smoking is banned in every pub and private members’ 
club, the BMA wants a ban on smoking in all cars, regardless of who is in 
them. If smoking is banned in cars carrying children expect a gradual but 
persistent clamour for smoking to be banned in all cars. In the world of 
tobacco control it’s called ‘the next logical step’. 

9.7  Grasping at straws, campaigners argue that smoking while driving is a 
threat to other road users. Major international studies show that smoking while 
driving is one of the least distracting activities for a driver. Far more distracting 
are chatting with passengers, outside activity, changing a CD or retuning the 
radio. Should we ban those as well? 
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9.8  While smoking in cars carrying children may be neither sensible nor 
considerate, the state should not make it a crime to smoke in a private vehicle 
punishable with fines and other penalties. Banning smoking in a private 
vehicle, with or without children, is not only an unnecessary attack on 
smokers, effectively taking away parental responsibility, it represents a 
serious invasion of a citizen’s private space. For many people this is a 
worryingly illiberal step. What next? A ban on smoking in the home if children 
are present? 

9.9  Far better that the small number of smokers who still smoke in cars 
carrying children are educated to be more considerate to their young 
passengers. If the Scottish Government was to launch such a campaign 
FOREST would happily endorse it in an effort to change those people’s 
behavior. 
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Smoking Prohibition (Children in Motor Vehicles) Bill 

The Royal Environmental Health Institute of Scotland 

The Royal Environmental Health Institute of Scotland (REHIS) is pleased to 
present written evidence to the Health and Sport Committee regarding the 
Smoking Prohibition (Children in Motor Vehicles) Bill. The Institute is the 
professional body representing the Environmental Health profession in 
Scotland. Please find our written response under each question below.  

1. Do you support the Bill? Please provide reasons for your position 

The Environmental Health profession in Scotland has successfully enforced 
the requirements of the Smoking, Health and Social Care (Scotland) Act 
2005 since coming into force in 2006, which prohibited smoking in enclosed 
public spaces in Scotland. The Institute supports the proposed Bill which 
would make it an offence to smoke in a private vehicle when children under 
the age of 18 are present. The Institute believes that this is a logical 
extension of the requirements of the 2005 Act. 

Children are a particularly vulnerable group in society with often limited 
choices when considering transport. The Institute believes that the 
proposed prohibition will have a positive impact on childhood health and 
health inequalities in Scotland.  

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? 
Please provide an explanation for your answer. 

There is substantial documented evidence which demonstrates the impact 
of second hand tobacco smoke, particularly in children, and this has been 
presented adequately in the supporting documentation for this call for 
written evidence to the Health and Sports Committee. 

The Institute believes that the Bill will have a positive impact on protecting 
children’s health from the adverse health effects of second hand tobacco 
smoke. We believe it will protect children from inhaling tobacco smoke 
within the confined spaces of a vehicle, and adds to the improvements 
already made relating to enclosed public spaces.  

3. Is there anything in the Bill you would change? If yes, please provide 
more details.  

No comment  

4. Who do you think should have responsibility for enforcing the 
proposed legislation and why?  

The prohibition of smoking in enclosed public spaces has highlighted that 
the most difficult area to effectively enforce relates to smoking in 
commercial (moving) vehicles, as local authorities do not have powers to 
stop vehicles. Should this proposal to accepted, we are of the view that 
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Police Scotland should be given responsibility to enforce this bill. The same 
powers should also be given to authorised officers of local authorities, for 
example Environmental Health Officers, who could act where the vehicle is 
parked and/or support Police Scotland during enforcement operations. This 
will allow for the best use of available resources and powers to ensure that 
the requirements of the Bill are effectively and efficiently enforced.  

5. What type of vehicle do you think should be exempt from the 
legislation and why? 

The Bill highlights a number of vehicles which will be exempt from the Bill. 
The Institute believes that this should not be extended further.  

6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably know that the other occupants of 
the vehicle were under 18? 

The Institute believes that the focus of the offence should be on the driver 
of the vehicle. This principle and opinion is no different from their existing 
responsibilities for the control of the vehicle including parking 
tickets/speeding fines etc.  

I trust that these comments are constructive and helpful to the consultation. 
The Institute would like to be kept informed of progress in relation to this 
consultation and looks forward to working with you in the future. Please do not 
hesitate to contact me if you would like to discuss any of the points raised by 
the Institute further.  

The Royal Environmental Health Institute of Scotland  
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The Royal Environmental Health Institute of Scotland (the Institute) has 
been in existence for over 139 years and has around 1,000 members the 
majority of whom are Environmental Health Officers working in that capacity 
for Scottish local authorities. The Institute is incorporated by Royal Charter, is 
an independent self-financing organisation, is an independent awarding body 
for the profession and for a wide range of community training qualifications, 
and is a registered Scottish charity (No. SC009406). The Institute neither 
seeks nor receives grant aid and its charitable activities are funded 
significantly by the subscriptions received from its members. 

The objects for which the Institute is established are for the benefit of the 
community to promote the advancement of Environmental Health by: 

 stimulating interest in and disseminating knowledge concerning 
Environmental Health; 

 promoting education and training in matters relating to Environmental 
Health; and 

 maintaining, by examination or otherwise, high standards of 
professional practice and conduct on the part of Environmental Health 
Officers in Scotland. 

Environmental Health Officers in Scotland are part of a graduate only 
profession and by virtue of their under-pinning academic education, 
professional practical training, professional qualifications and experience are 
well placed to apply a holistic public health approach to the education of the 
public and to the enforcement of a wide range of environmental and public 
health legislation. 

The Institute is an independent awarding body for the profession and currently 
accredits the BSc (Hons) Environmental Health degree courses delivered at 
the University of Strathclyde and at the University of the West of Scotland as 
well as the MSc Environmental Health degree courses delivered at the 
University of Strathclyde and at the University of Derby (distance learning 
option). Environmental Health students, graduate and under-graduate, who 
wish to pursue a career as an Environmental Health Officer require to 
undertake a period of professional practical training and to successfully 
complete the Institute’s Professional Examination which determines their 
professional competence to practice. 

 In terms of EU Directive 2005/36/EC on the recognition of Professional 
Qualifications within Member States and under the European Communities 
(Recognition of Professional Qualifications) Regulations 2007 the Royal 
Environmental Health Institute of Scotland is a UK Competent Authority for the 
Profession titles Environmental Health Officer and Chartered Environmental 
Health Officer. 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

Glasgow City Council 

1. Do you support the Bill? Please provide reasons for your position.  

Yes, the health effects of cigarette smoke are well known. We should 
encourage all reasonable measures to protect children’s health. 

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? Please 
provide an explanation for your answer.  

Yes – but only to a limited and unquantifiable extent, by reducing exposure to 
harmful chemicals. I am not convinced that the prevalence of smoking in cars 
with children present is high. However, the act of making this illegal will impact 
upon the social acceptability of this behaviour. 

3. Is there anything in the Bill you would change? If yes, please provide 
more details.  

No. 

4. Who do you think should have responsibility for enforcing the proposed 
legislation and why?  

Police Scotland would seem to be best placed to identify the owner and, 
where appropriate, the driver of a vehicle. If the vehicle is to be intercepted in 
order to confront the driver, only the Police can do this. Similarly, Police have 
better access to driver ownership database. 

5. What type of vehicles do you think should be exempt from the 
legislation and why?  

In addition to those mentioned in 1.(2) and 1.(3), an argument could be made 
for cars with the roof down – i.e. not enclosed. Additionally, vehicles which are 
used as accommodation. 

6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably known that the other occupants of the 
vehicle were under 18? 

The defence wouldn’t work for someone selling cigarettes so I’m not sure why 
it would be successful here. 

Glasgow City Council 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

The Law Society of Scotland 

Introduction 

The Law Society of Scotland (the Society) aims to lead and support a 
successful and respected Scottish legal profession. Not only do we act in the 
interest of solicitor members but we also have a clear responsibility to work in 
the public interest. That is why we actively engage and seek to assist in the 
legislative and public policy decision making processes. 

To help us do this, we use our various Society committees which are made up 
of solicitors and non-solicitors and ensure we benefit from knowledge and 
expertise from both within and outwith the solicitor profession. 

The Society’s Health and Medical Law Sub-committee (the committee) 
welcomes the opportunity to consider and respond to the Health and Sport 
Committee’s call for written evidence on the Smoking Prohibition (Children in 
Motor Vehicles)(Scotland) Bill. The committee responded to Jim Hume’s 
earlier public consultation in 20131 and met with the introducing member in 
January 2014 to discuss the proposals further. The committee has the 
following comments to put forward: 

General Comments 

We are pleased to note that a number of our concerns with the original 
proposals, and which we set out in our previous response, have been taken 
into account and addressed by the provisions of the Bill as introduced. In 
particular, the change of a definition of a child from 16 years of age to 18 and 
the increase in the age of the offending adult to 18 years of age. 

Our original proposals also noted that , in relation to choice or consent of the 
child, the focus in the bill is based on the fact that a child may be too young to 
understand the dangers of passive smoking or that it is simply too much and 
too impractical to expect a child to refuse to travel in a car with a parent who 
smokes. We agree that these concerns are valid, but what of others who are 
vulnerable or unable to consent or refuse consent to travelling in a car where 
someone is smoking?  

We suggested that a more comprehensive alternative may be that rather than 
having age as the determinant, instead consider the vulnerability and the 
capacity of an individual to give or refuse their consent to traveling in a vehicle 
where someone is smoking.  

                                                           
1http://www.lawscot.org.uk/media/229424/health_proposed_smoking_children_in_vehicles_sc
otland_bill_law_society_of_scotland.pdf 
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Specific Comments 

1. Do you support the general aim of the proposed Bill? Please provide 
reasons for your position.  

Yes, we support the general aim of the proposed Bill and agree with the policy 
intent and objective behind this. The harmful effects of tobacco and smoking 
are undisputed and statistics speak for themselves in relation to deaths 
caused by smoking and smoking related disease, including the health of those 
who breathe in users’ smoke, particularly children.2 We recognise and agree 
that the proposals have the potential to address health and wellbeing 
concerns and issues by potentially reducing the risk of harm caused by 
second (SHS) and third hand smoke(THS)3.  

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? Please 
provide an explanation for your answer.  

We agree that any policy and decision making that helps towards 
enhancement of the wellbeing of children in Scotland is paramount and forms 
one of the key tenets of European Health Policy.4 However, we acknowledge 
the opportunity that a stage 1 consideration will provide in ascertaining 
whether the type of legislation proposed is either necessary or appropriate 
and will fulfill the aims and objectives that are being sought. We made three 
points in our initial submission5 which we summarise briefly again.  

First, there have been some suggestions that within the UK, voluntary 
measures in relation to smoking cessation are not always effective6, however, 
there was little debate about whether criminalising such behaviour was the 
best approach. Evidence has shown that prohibiting smoking in certain public 
places has been effective in helping individuals to give up smoking and has 
reduced deaths from heart disease and stroke. In addition, there were 
unexpected but positive results following the introduction of the Smoking, 
Health and Social Care (Scotland) Act 2005, 2005 Act; compliance was much 
better than anticipated with both non-smokers and smokers in favour of the 
legislation. We suggest, that from this, it can be inferred that the Scottish 
public does agree that SHS is an intrusion and places unreasonable risk on 

                                                           
2 McNeill, A et al.(2012), Tobacco control in Europe: A Deadly Lack of Progress, European 

Journal of Public Health, 22  Supp. 1 p1-3. Department of Health and Committee on the 
Medical effects of Air Pollutants. Handbook on air pollution and health. London: The 
Stationery Office, 1997. Scientific Committee on Tobacco and Health. Update of evidence of 
health effects of second hand smoke. London: Department of Health, 2004.   
3
 Bearer CF .(1995) Environmental health hazards: how children are different from adults. The 

Future of Children,  11–26 
4
 WHO- Europe . European strategy for child and adolescent health and development. (2005) 

report Number: EUR/05/5048378   
5
http://www.lawscot.org.uk/media/229424/health_proposed_smoking_children_in_vehicles_sc

otland_bill_law_society_of_scotland.pdf 
6
 Faculty of Public Health of the Royal colleges of Physicians of the United Kingdom, 

Response from the Faculty of Public Health to the European Commission’s Green Paper 
Towards a Europe Free from Tobacco Smoke: Policy Options at EU Level. 
http://www.fph.org.uk/uploads/EU_Smokefree_strategy_010507.pdf  [Accessed] 17/8/2013.  

http://www.fph.org.uk/uploads/EU_Smokefree_strategy_010507.pdf
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another person’s health and wellbeing and it is this that provides the 
justification and support for legislation.7  

Second, we note that the current proposals do not propose methods to tie in 
with education and prevention of smoking. We believe that a combined 
approach is generally regarded as more effective and provides a targeted 
response in changing patterns of smoking behaviour and promoting tobacco 
control. 8 Examples of pragmatic methods of preventing smoking are to be 
found within the policies of the General Dental Council (GDC) and the General 
Medical Council (GMC) and the General Pharmaceutical Council Their 
policies provide that their members offer smoking cessation advice as 
mandatory to any patients who present themselves as smokers (with failure to 
do so potentially, in combination with other issues, a fitness to practice issue). 
We believe that combining, legislative provision and a mechanism for 
addressing the issue of smoking at the source, will have a positive impact of 
the effects of second hand smoke (SHS) in locations such as the home or 
private vehicle. Finally, recent studies have shown9 that the impact of any 
legislation which aims to reduce the effects of SHS and child health should be 
continuously monitored.  

 
Third, we note that the issue of third-hand smoke (the remnants of cigarette 
chemicals left after smoking) is identified in the introduction to the proposed 
Bill but is not considered further. If a parent smokes in the car when the child 
is not present (e.g. on the way to picking up the child from school), the child 
will still be exposed once it is in the vehicle, to the environment in the vehicle, 
the upholstery, the air, parents clothing etc. As this has been raised in the 
consultation document, we suggest that further consideration be given.  

3. Is there anything in the Bill you would change? If yes, please provide 
more details.  

Please refer to our general comments above and to our response to question 
6 below. 

4. Who do you think should have responsibility for enforcing the 
proposed legislation and why?  

A person who does not comply with the law would be committing a criminal 
offence. We therefore envisage that enforcement will be largely taken forward 
by local police officers in conjunction with their wider functions on road safety. 
Under existing powers, police officers would be able to request that a vehicle 

                                                           
7
 Ferguson, P.,(2010) Smoke gets in your eyes ...the criminalisation of smoking in enclosed 

public places, the harm, principle and the limits of criminal sanction, Legal Studies 31 2 p259-
278 at p 264  
8
 Hunt, P.,(2012) Health and wellbeing: The role of government., Public Health, 126 s 19-23. 

9
 Moore, G F et al (2015), Prevalence of smoking restrictions and child exposure to second 

hand smoke in cars and homes: a repeated cross-sectional survey of children aged 10–11 
years in Wales. BMJ Open. Available from: http://bmjopen.bmj.com/content/5/1/e006914.full 
[Accessed  May 19 2015] 

http://bmjopen.bmj.com/content/5/1/e006914.full
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stops if they suspect that an offence is being committed. However this may 
not be without its challenges. As we understand, there is limited data currently 
available which evaluates the enforcement of smoking bans in private vehicles 
where children are present 10 and many studies use indirect reference to the 
wearing of seatbelts or using a mobile phone whilst driving. We believe that 
these comparators will only take the argument so far. One can envisage that 
there will be challenges in enforcing a ban under some of these 
circumstances, for example, when the car is moving, conditions of very heavy 
traffic or when more than one person is smoking in the car. In all of these 
examples, the enforcing officers would need to see both the offence taking 
place and ascertain the age of any child or children present.  

We would also expect that local authorities would also be able to enforce the 
proposed regulations, by authorising appropriate officers, but would not have 
the powers to stop moving vehicles. We see an important role for both local 
authority regulatory officers, who enforce existing smoke free legislation, in 
working jointly with police on local enforcement activities, as well as 
continuing their efforts to build compliance for smoke free legislation 
generally. 

5. What type of vehicles do you think should be exempt from the 
legislation and why?  

For some people, their vehicle may also act as a home, for example a 
caravan or a motorhome (or motor caravan). We support the exemption 
provided in Section 1 (2) of the proposed Bill and agree that it should apply to 
such vehicles when they are used as a home or living accommodation.  

6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably known that the other occupants of 
the vehicle were under 18? 

We take the view that it would be more logical that the driver bears the 
responsibility to ensure no person smokes in the vehicle, where a child is 
present. This would be in line with other legislation which seeks to protect the 
wellbeing and safety of children travelling in vehicles, such as section 15(1) 
Road Traffic Act 1988, where a driver has the responsibility to ensure that a 
child under the age of 14 is wearing a seatbelt.11 A statutory defence could 
then be included to the effect that ‘the driver took all reasonable steps to 
ensure that the offence was not committed by any passenger in the vehicle’. 
We note that the United Kingdom Parliament recently approved regulations 
which will make smoking in cars carrying children illegal12 following an 

                                                           
10

 Wong G., et al .,(2011) Policy guidance on threats to legislative interventions in public 
health: a realist synthesis., Public Health 11 222  p.1-11.  
11

 Road Traffic Act 1988 section 15 Restriction on carrying children not wearing seat belts in 
motor vehicles. 
15(1)Except as provided by regulations, where a child under the age of fourteen years is in 
the front of a motor vehicle, a person must not without reasonable excuse drive the vehicle on 
a road unless the child is wearing a seat belt in conformity with regulations. 
 
12

 https://www.gov.uk/government/news/smoking-in-cars-is-now-illegal 
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amendment to the Children and Families Act 201413. We further note that 
under the regulations, the person committing an offence of failing to prevent 
smoking in a private vehicle which is smokefree, would be the driver. 

The Law Society of Scotland 

                                                           
13

 http://www.legislation.gov.uk/ukpga/2014/6/section/95/enacted 
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

Stirling Council 

The Committee is seeking responses to the following questions— 

Do you support the Bill? Please provide reasons for your position.  

Yes, I support the bill. Extensive research has been carried out, from a 
number of sources, including Ash Scotland, Tobacco Advisory Group of the 
Royal College of Physicians, 2012 Scottish Health Survey, The 2006 US 
Surgeon General's report, etc, which all indicate there are serious negative 
health effects associated with children and babies being exposed to second 
hand tobacco smoke. This combined with the smoke free legislation 
implemented in Scotland in 2006, and the costs which NHS Scotland will face 
as a result of these second hand smoke associated illnesses, reinforces the 
argument for this Bill being passed. This view is reinforced by NHS Forth 
valley, who state in the Smoking Prohibition (Children in Motor Vehicles) 
(Scotland) Bill, explanatory notes (and other accompanying documents);  

‘NHS Forth Valley, in its response to the member’s consultation, said “[there] 
may be a short term increase in smokers attending Stop Smoking services … 
which would have a small cost to the service, but this cost is inconsequential 
to the savings to be made in the longer term … from the reduction in 
treatments for diseases caused by second hand smoke’ 

Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? Please 
provide an explanation for your answer.  

I’m not convinced that the Bill alone will achieve its aim of protecting children 
from the effects of second-hand smoke. The Bill will bring with it, it’s 
advantages as did the no smoking legislation implemented in 2006, and 
therefore we will hopefully see a reduction in the cases where children are 
presenting with illnesses which are a result of second hand smoking. 
However, it does not cover the personal responsibility aspect of smoking, 
where people fully understand the negative health effects and for this reason 
are willing to extend this practice to within their own homes for example.  

Is there anything in the Bill you would change? If yes, please provide 
more details.  

Not at this stage.  

Who do you think should have responsibility for enforcing the proposed 
legislation and why?  

I think consideration should be given to whether environmental health officers 
should have the power to intervene where necessary to determine whether 
the law is being upheld, as is the case with the smoke free Scotland 
legislation implemented in 2006. I appreciate however that this might need to 
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be broadened out to other Local Authority and Health professionals to 
determine and intervene where necessary.  

What type of vehicles do you think should be exempt from the 
legislation and why?  

I appreciate further consideration might have to be given to those who use 
modes of travel as their permanent or temporary homes, e.g holiday makers, 
those from travelling communities etc. However, apart from these groups, I do 
not think there should be any exemptions from this legislation. It should be a 
blanket rule, where there is no room for interpretation or scope for it to be 
implemented differently by different people.  

What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably know that the other occupants of 
the vehicle were under 18? 

I strongly disagree with this. A driver has a responsibility for themselves and 
anyone travelling in their vehicle, and this extends to knowing the age of your 
passengers where they are under 18. Drivers are expected to know the age of 
their child passengers, when it comes to deciding whether they require a car 
seat or booster seat etc., or whether air bags need to be adjusted due to the 
age of passengers, and I do not see this as different. 

Stirling Council
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Smoking Prohibition (Children in Motor Vehicles) (Scotland) Bill 

Police Scotland 

1. Do you support the Bill? Please provide reasons for your position.  

Police Scotland supports the Bill as a means of addressing the public health 
issue presented by smoking in vehicles in the presence of children. This 
position is supported by the evidence presented in relation to the negative 
health impacts of passive smoking, as described in the accompanying 
consultation documents. Police Scotland would, however, question the 
decision to make the police solely responsible for enforcement. 

2. Do you think the Bill (if enacted) would achieve its aim of protecting 
children from the effects of second-hand smoke and their health? Please 
provide an explanation for your answer.  

Police Scotland does not hold the necessary expertise in respect of such 
matters to judge whether this would be the case. Clearly the evidence 
submitted suggests this to be the case and Police Scotland is not in a position 
to submit evidence to the contrary. The introduction of legislation prohibiting 
smoking in public places has clearly had a positive affect on smoking habits 
and it could be argued that this Bill represents a natural extension to that 
original legislation. 

3. Is there anything in the Bill you would change? If yes, please provide more 
details.  

See response to question 4. 

4. Who do you think should have responsibility for enforcing the proposed 
legislation and why?  

The Bill proposes that the police will be the sole enforcement authority and it 
is suggested that this needs to be carefully considered. As a public health 
issue is it proportionate or necessary to justify the use of limited police 
resources to enforce it? The proposed legislation will only have an impact on 
public health and, whilst commendable, does not sit comfortably within the 
Police Scotland Policing Plan and the Force Priorities.  

Police Scotland would therefore question the use of police resources to 
enforce this legislation and their diversion from work focusing on the Force 
Priorities such as Organised Crime and Counter Terrorism, for example. The 
work of Road Policing officers in particular is focused on reducing road 
casualties and tackling road crime and whilst this is a broad remit, there is 
little, if any, room for matters of public health. 

This position was articulated to Scottish Government during the consultation 
period, along with an acceptance that by the very nature of the offence the 
police may have to take some responsibility for enforcement. Police Scotland 
did, however, suggest that there may be other more proportionate options; 
including extending the role of authorised officers of the council (as legislated 
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under existing statutory measures for tobacco control) to deal with the 
behaviours described, in order that Local Authorities may share responsibility 
for enforcement. Enforcement by Local Authority officers could be undertaken 
in the vicinity of schools, for example, where children are dropped and 
collected by car. 

In addition, Police Scotland would highlight other potential consequences of 
the legislation as any such action taken by the police in this context has 
broader implications for the parent or guardian of a person under 18 than 
perhaps envisioned by the Bill. Following detection of an offence the 
envisaged outcome would also include the raising of a Child Concern Form 
which would be shared with the Named Person. It is suggested this approach 
would support GIRFEC principles and the Children and Young Persons 
(Scotland) Act 2014 in terms of the broader wellbeing of children and young 
persons and would also apply to any other ‘Corporate Parent’ who was given 
power to enforce the legislation, i.e. Local Authorities.  

Finally, the potential for third-party reporting of such behaviour is also raised 
by Police Scotland. The legislation may prompt members of the public to 
report observed offences to the police, necessitating a police investigation in 
to the circumstances. Given the nature of the offence and the ‘children’ factor 
it is reasonable to assume that well-meaning members of the public may wish 
to report such matters to the police. Whilst the probable level of third-party 
reporting cannot be gauged it again raises questions as to the whether the 
use of limited police resources to investigate a public health matter of this kind 
is necessary and proportionate.  

In summary, Police Scotland would contend that the potential impact on the 
police, as the sole enforcement authority, may be more than that first 
envisioned by the Bill. 

5. What type of vehicles do you think should be exempt from the legislation 
and why?  

Police Scotland agrees with the exemptions as outlined in the legislation. 

6. What is your view on the Bill’s provision for a defence that the person 
smoking could not have reasonably know that the other occupants of the 
vehicle were under 18? 

Police Scotland agrees with the proposed defence provision. 

Police Scotland 
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